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ORPINION

General Descrintion of the Project

The anplication contemplates the appropriation of 0.25

cubic foot ver second, froa May 15 to Octoher 1, from the South Fork
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of Montgomery Creek (souetimss called Johnson Creek), in Shasta County,

for domestic, irrigation and stockwsierins purcoses. The proposed
point of diversion is lozated within the Swr T2 of Section 15, T 34 1,
R1E, MD.B. & H. Diversion is te 2 hv means of é rock dam, 2 fao1
high by &4 feet long, couveyarce by mesns of an earth dltch of a capacity
of from 1 to 1.5 cubic feet per second end 3/4 wile lons. The place of
use is a 63 acre pasture, located within the W& of the same Section 15.
Domestic use is to include service to & 5 room home and to a & acre
garden. Sixty head of cattle are to be watered. UNo other water right
or source of water supply is clained.

Frotests

The California State Fish and Come Cornisalcn protests fthat

the proposed appropristion will result in the destruction of trout, the
flow of the stream at times being less than the amount of water applied for.
It states that trout are opresent and spawn naturally in Johnson Creek and
are planted there by the State, The protest may be disregarded and digw
oissed, it is stated, if such permit as may be issued contains the fol-
lowing clause:

*Permittee shall at all times bypass a miniwmas of 0.5 c.f.s.

or the natural flow of the stream vhenever it is less then

0.5 c.f.s. at the point of diversion to maintain fish life,®

D. Gould Bowley asserts ownership of a one-third interest in

a ditch known as the "owley, Childs and Calkins Ditch.," He states that
Hellie A. Puff and Ralph Hill own a one~third interest in the same ditch
and that George A. and Frna Carver own the remaining one-third interest.
Be states that said ditch heads on Johnson Creek at a polnt within Sec-
tion 15, T 34 N, R 1 E, below the applicant's provposed point of diversion,

that seld ditch wes constracted by the predecessors of himself and his
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co-owners in 1880 or thereshouts, and that water from Johnson Creelk

is diverted throuch that ditch to his and to his co-cwners' lands in
‘Sections 7, 17 and 12 of the seme T 34 N, R 1 E. He states further
that he and his co~owners and predecessors divert snd have diverted
contimiously for more then 60 years all of the water flowinz in Johnsen
Creek at the head of thelr ditch, including ithe water broughi inte
Johnson Creck by the Snow Mountain Ditch. He states that all of the
water menticned not only has heen continuously used bul also is neces-
sary for his lands and his co-owners?! lands, for irrigation and stock-
watering. He states finally that there is no unappropriated water in
Johnson Creek at any point above the intake of the Bowiey, Chllds and
Calkins Ditch.

Two other protests, substantially identical to the one in

the name of D. Gould Bowley, were filed against the application. One

of these was by George A. Carver snd Erna A. Carver and the other by

am e - ——

Heilie A. Huff and HKaiph fiil.

nsver

In reply to the protests the applicant ssserts (in a single,
collective answer) that the appropriation which he seelts would injure
no downstream user, his spplication being lirited to unappropriated
water. He states that the ditch (called in the protests the ‘Eowley,
Childs and Calkins Ditch®) simply sprills into Sawdust Creek, seeping
over'quité an area in doing so. He rrgu2c that the water which hz
seeks to appropriste seeps sway and is lost as a result of the protest-
ants' carelessness and “misuse of the present ditch." He implies that

if he diverts as he hopes to do the protestants will receive as much

~3-




valer es they 4o now, or =more. He contends in effect that the prow-

testents (along Sawdust Creek) do not hold an exclusive right to the
Gitch or to the water therein, the ifopography of his mendow znd the
irrigated pssture growing thereon provinz use of the ditch by his owm
predecessors in ownershiv. He represents that the vprotestants! asser
tlon that the ditch wes built by thelr predecessors is untrue, nain-
taining that the ditch was originslly used as a flume ditch by Terry
Mill and that the protestants used & ditch which was leceted elsewhere
end vhich they shandoned wren Terry Hill closed down. Ee stafes that
through neglect and misuse the ditch below his proverty has deteriorated,
having becorme cholted with brush and debris and that it is no longer
functioning as s ditch end has not been for scme time. He denies the
protestents? statement to the effect that they have continuously divert-
ed all the water in Johnson Creek, stating that there have been several
plantings of trout dovnstrean from the ditch intske and statinz further
that by his own observation on several occasions last summer (1949) the
flow below the Intske of the ditch'exceeded 1 cubic foot per second,

He denies the protestants' statement that all of the water has been cone
timously used and is reguired, asserting on the contrary that all of
the water is not used because neglect of the ditch has csmsed many leaks,
resulting in the wandering awey of the water, with damage, incidentally,
to his own road and mesdow. He cenles the protestants'! contention that

there is no unappropriated water in the strean.

Field Investigation

The applicant and the protestants having stipulated to an

informal hearing as provided for in Section 733(b) of the Californis

AMministrative code, a fleld investigation was conducted at the site




of the proposed appropriation on ¥ovesber 8, 1950. The anplicant
and the protestonts were all present or represented at the investige-
tion.

Hecorés Relied Upon

Apvlication 13500 and 211 deta and information on file
therevith.
Discussimm
According to the report of the investigation of Novenber 8,
1950 the flow of Johnson Creel at the applicant's proposed point of di-
version on that date was zbout 1,75 cubic feet per sscond. The flow
appearsd to be more than ususl and the lnvestigating engineer attribut-
it
ed/to reins which had occured just before the investigation. At the
time of the investigation, according to the same report, the ditch from
Johnson Creek was carrylng 0.70 cubic foot per second, all of which was
passing through the applicent's lsnds for use by the protestants, Accord-
- Ing to the protestants, the report states, that flow of 0.70 cubie foot
per second was sbout equel in amount to the dry weather flow of Johnson
Creek at the head of the ditch, includipg water imported from the Forth
Fork of Montgomery Creek.
Farther information, extracted from the report of investiga-
tion of November 8, 1950 is as follows:
MJohnson Creek (called South Fork of Montgomery Creek on the
U.5.G.S. map) heads at an elevation of about 5100 feet — - -
and flows norihwesterly about 6 mlles to a junction with the
¥orth Fork of lontgomery Creek.= — - —, The Horth Fork = - -~
parallels roughly the course of Johnson freek and heads = = =
some 700 feet higher - — -, The protestants maintain a ditch
from the ¥orth Fork ~ - = into Johnson Creek near its head to

supplement the flow avallable for their diversion.

"he applicant seeks to use the ditch claimed by the protest-
ants and to take therefrom the water applied for on his property
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sithough the California State Fish and Game Commission pro-
tested the appiication ag originally submitted, their repre-
sentative indiceted at the investigation that they had no
objection to the apnlication a2s smended to apply for 0.25
cubic foot per second.

* #* ™" * #

Moo = = =, It was estimated that the ditch capacity was about
2.5 cubic feet per second. This is approximately the amount
required to irrigate the protestants'! lands. The drainege froam
appl1chnt‘s irrigation of 62 acres from bawdust Creek probably
is not in excess of the amount required to cempensaie for ditch
losses in delivery of the Johnson Creek water through the 2 or
more miles of conduit Yo the protestants! lands.

"The protestants! diversion and delivery system is maintained
in accordance with accepted practice in the esrea.

* * * * *

"rom information oresented at the fleld investigzation it was
anvarent that the ditch from Johnson Creek has been used for
nany years both for agricultural purvoses by protestants and
their predecessors and for sawmill purposes by other parfies
below applicant. %itnesses agreed that the agriculiural right
of protestiants was reccgnized by the sawmill when the mill

vas in operation.
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The information sbove set ferth indicates that the protestants
divert and arply to beneficisl use some 2.5 cubic feel per second when
that amount is avallable in the diich heading on Johnson Creek at the gp-
plicant's provoszd voint of diversion, that the natursl flov of Johnson creek
during the sumrer months is of the order of 0.70 cubic foot per second and
that in order to zuzment the sunply obielnable from Johnson Creek the pro-
testants immort waler by meens of a ditch heading on the Forth Fork of
Hontgomery Creek and discharglrz into Jehnson Creek asbove the head of the
ditch which conveys thelr supply from the latter stream. The information
further irdicates that by May 15 the orotestants begin diverting and using
the entire flow of Johnsen Creek and that dy June 15 it is generelly neces-
sary to begin the importation of water from the FHorth Fork of Montgomery
Creek,

In view of the circumstances above set forth it is the conclu~
sion of this office that unappropriated water does not ordinarily exist,
after about May 15, in the source from which appropriation is sought under

Application 13400, and that that application should therefore bte denled.
o0o

ORDER

Application 13400 having been filed with the Division of

¥ater Resources as abhove sfaled, protests having been filed, a stipulated




hearing having becn held snd the Stale Zngineer now being full inform-
€d in the prenic

REED .
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3500 be rejected and

the Pivizion of Yater Rescurces.
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